

















THIRD CAUSE OF ACTION
{Breach of Contract)

40, Plaintiff repeats and realleges the allegations contained in paragraphs 1 through
39 as if fully set forth at length herein,

41. Defendant has materially breached the Lease.

42, By reason of Defendants’ breaches of the Lease, Plaintiff has sustaingd damages
in an amount to be determined at trial, but not less than $2,500,000.

FOURTH CAUSE OF ACTION
(Breach of Duty of Good Faith and Fair Dealing)

43, Plaintiff repeats and realleges the allegations contained in paragraphs 1 through
42 as if fully set forth at length herein.

44, Defendant hag breached the duty of good faith and fair dealing under the Lease
by, among other things, failing to perform whatever work prompted the erection of the
scaffolding in a commercially reasonable manner.

435, Instead, Defendant has permiited the scaffolding to persist at the Building for
approximately three and one-half years, constituting more than 63% of Plaintiff’s tenancy in the
Building.

46. Defendant has unreasonably refused to provide Plaintiff with information that
would inform Plaintiff when the scaffolding will be removed, if at all, and what work is being
performed or will be performed on the Buiiding.

47. Defendant’s breach of the covenant of good faith and fair dealing has dirsctly
caused Plaintiff substantial business losses and injuries, inclnding, without limitation, lost

rovenue and a dramatic decline in store traffie and sales.
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48. By reason of the foregoing, Plaintiff has sustained damages in an amount to be
determined at trial, but not less than $2,500,000.

WHEREFORE, Plaintiff respectfully requests that the Court grant the following
relief

(a) On the First Cause of Action, a declaratory judgment in Plaintiffs faver
declaring Defendant in material breach of the Lease, substantially defeating the purpose of the
Lease, and entitling Plaintiff to rescind the Lease and be discharged from any and all further
obligations or responsibilities thereunder,

(b) On the Second Cause of Action, rescission of the Lease and Plaintiff's discharge
from any further obligations or responsibilities thereunder;

(c) On the Third Cause of Action, damages in faver of Plaintiff in an amount to be
determined af trial, but not lgss than $2,500,000.

(d) On the Fourth Cuuse of Action, damages in favor of Plaintiff in an amount to be
determined at trial, but not less than $2,500,000.

{e) Interest, costs and vxpenses of this action, including reasonable attorney’s fees,
as provided by contract, statute or otherwise; and

(f) Such other and further relief as this Court deems just and proper.

Dated; December 29, 2009
New York, New York

By: __ - T LT

Jonathan D, Davis

99 Park Avenue, Suite 1600

New York, New York 10016

(212) 687-5464

Attomeys for Plaintiff Christian Casey LLC
9 .
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