























34.  Defendants knowingly paid the Plaintiff and members of the Class less
than the New York minimum wage set forth in N.Y. Lab. Law § 652 and supporting
regulations of the New York State Department of Labor.

35, Defendants did not pay Plaintiff and members of the Class minimum wage
for all hours worked.

36.  Defendants’ failure to pay Plaintiff and members the Class the minimum
wage was willful within the meaning of N.Y. Lab. Law § 663.

37. As a result of Defendants’ willful and unlawful conduct, Plaintiff and
members the Class are entitled to an award of damages, including liquidated damages, in
amount to be determined at trial, pre- and post-judgment interest, and attorneys’ fees, as

provided by N.Y. Lab. Law § 663.

THIRD CLAIM FOR RELIEF
(Illegal Deductions from Gratuities,
N.Y. Lab. L. §§ 193, 196-d and 198-b)
Brought by Plaintiff on Behalf of
Himself and the Class)

38. Plaintiff, on behalf of himself and the Class members, realleges and
incorporates by reference all previous paragraphs.

39. Defendants retained and continue to retain portions of Plaintiff’s tips and
Class members’ tips.

40. As aresult of Defendants’ willful and unlawful conduct, Plaintiff and
members the Class are entitled to an award of damages, including liquidated damages, in

amount to be determined at trial, pre- and post-judgment interest, and attorneys’ fees, as

provided by N.Y. Lab. Law § 663.



FOURTH CLAIM FOR RELIEF
(New York Spread of Hours Provisions,
N.Y. Lab. L. § 650 ef seq., and N.Y. Comp. Code R. & Regs. tit. 12, § 137-1.7
Brought by Plaintiffs on Behalf of
Themselves and the Class)

41.  Plaintiff, on behalf of himself and the Class members, realleges and
incorporates by reference all preceding paragraphs as if they were set forth again herein.

42.  Plaintiff and the Class members regularly had workdays that lasted more
than ten (10) hours.

43.  Defendants willfully and intentionally failed to compensate Plaintiff and
Class members one hour’s pay at the basic New York minimum hourly wage rate when
their workdays exceeded ten (10) hours, as required by New York law.

44, As a result of Defendants’ willful and unlawful conduct, Plaintiff and
members the Class are entitled to an award of damages, including liquidated damages, in
amount to be determined at trial, pre- and post-judgment interest, and attorneys’ fees, as
provided by N.Y. Lab. Law § 663.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and the FL.SA Collective Plaintiffs

and members of the Class, prays for relief as follows:

A. Designation of this action as a collective action on behalf of the FLSA
Collective Plaintiffs (asserting FLSA claims and state claims) and prompt
issuance of notice pursuant to 29 U.S.C. § 216(b) to all similarly situated
members of the FLSA opt-in class, apprising them of the pendency of this

action, and permitting them to assert timely FLSA claims and state claims
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in this action by filing individual Consent to Sue forms pursuant to 29
U.S.C. § 216(b);

Designation of Plaintiff as Representative of the FLSA Collective
Plaintiffs;

Designation of this action as a class action pursuant to F.R.C.P. 23;
Designation of Plaintiff as Representative of the Class;

An award of damages, according to proof, including liquidated damages,
to be paid by Defendants;

Penalties available under applicable laws;

Costs of action incurred herein, including expert fees;

Attorneys’ fees, including fees pursuant to 29 U.S.C. § 216, N.Y. Lab. L.
§ 663 and other applicable statutes;

Pre-Judgment and post-judgment interest, as provided by law; and

Such other and further legal and equitable relief as this Court deems

necessary, just and proper.
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Dated: New York, New York Respectfully submitted,
August 31, 2010

JOSEPH, HERZFELD, HESTER &
KIRSCHENBAUM LLP

> S 4

D. Maimon’Kirschenbaum

Michael Palmer
Charles E. Joseph
757 Third Avenue
25" Floor

New York, NY 10017
Tel: (212) 688-5640
Fax: (212) 688-2548

Attorneys for Named Plaintiffs, proposed FLSA
Collective Plaintiffs, and proposed Class

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a jury trial on all causes of action and claims with

respect to which they have a right to jury trial.
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