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fraud.  If those funds were transferred from OTS to Smith or WestPac as a 

distribution, then plaintiffs would also have been entitled to a distribution in the 

amount of $3.8 million.  At no time did defendants represent that the funds used 

to acquire plaintiffs’ interest in OTS would be anything other than funds belonging 

to Pat Smith, WestPac or from third party funds secured by a lender who did not 

receive security in property not then belonging to defendants.  That is precisely 

what occurred, all constituting fraud. 

LXIV. 

 Alternatively, to the extent defendants knew they had a firm commitment 

from BP to purchase separators from OTS, and told plaintiffs that they did not, 

such omission of a material fact constituted fraud. 

LXV. 

 By reasons of defendants’ fraud, plaintiffs are entitled to recission of the 

sale, and further entitled to receive all dividends or distributions that would have 

been made to them as 38% owners of OTS from June 11, 2010 to the present, or 

such other reasonable compensation as may be due them. 
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FOURTH CAUSE OF ACTION 

LXVI. 

 Plaintiffs aver upon information and belief that the policies and procedures 

of Rabobank, N.A. require that for a limited liability company to open a checking 

account, the limited liability company must submit signatures from all members 

authorizing the creation of the account, a copy of the articles of organization, and 

a copy of the LLC operating agreement. 

LXVII. 

 Plaintiffs aver that Rabobank improperly and negligently opened the 

account from which the wires were sent to acquire plaintiffs’ interest in OTS in 

that a majority of the members did not authorize creation of the account and in 

that Rabobank did not follow its own policies and procedures in permitting this 

account to be opened.   

LXVIII. 

 Plaintiffs aver that the negligence of Rabobank in opening the account 

facilitated the fraud perpetrated by one or more of the other defendants, in that 

it permitted the funds of OTS to be converted to private use to acquire plaintiffs’ 

membership interests in OTS.  Plaintiffs further aver that the wire transfers sent 

from the OTS account to acquire their membership interests were not properly 
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authorized by the LLC, and Rabobank negligently participated in the conversion of 

OTS funds to private use by one or more of the other defendants. 

LXIX. 

 As a result of aforesaid negligence on the part of Rabobank, N.A., and its 

unauthorized transfers from the OTS account, plaintiffs have been damaged in an 

amount equal to what they would have received from their ownership in OTS but 

for the negligent and unauthorized use of OTS funds facilitated by the negligence 

of defendant Rabobank, N.A. 

LXX. 

 Plaintiffs reserve the right to amend this cause of action to include any 

other unauthorized transfers from the Rabobank account that are uncovered 

during the course of discovery in this action. 

 WHEREFORE, plaintiffs’ pray: 

(1) That process in due form of law may issue, citing defendants to 

appear and answer within the delays provided by law; 

(2) After due proceeding are had, that there be judgment in plaintiffs’ 

favor, and against defendants, either individually or in solido, 

awarding plaintiffs such damages and relief that may be equitable in 

the premises, including but not limited to the actual reasonable value 
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of their interest in OTS, or recission of the sale of their interests in 

OTS together with payment of such distributions or dividends from 

OTS as would have been made to them from June 11, 2010 to the 

present; and 

(3) With respect to defendant Rabobank, N.A., awarding plaintiffs such 

damages as may have been caused by their negligence or 

unauthorized transfer of OTS funds; and 

(4) For all other and further relief, including interest, costs, and 

attorneys’ fees, that plaintiffs may be entitled to receive. 

 Respectfully submitted this 22nd day of December, 2010. 
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